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Toward a Democratic Conception of Human Rights

Abstract

It has been repeatedly stated that human rights have become the lingua franca of contemporary politics, and that the
notion of human rights is mobilized in resistance to contemporary forms of exploitation and oppression. However, at the
same time this perception of human rights as a_form of politics has been accompanied by skepticism about the value and
political efficacy of human rights. In this essay, I investigate which philosophical conceptions of human rights are
appropriate for an analysis of the justification and political efficacy of human rights within real-life rights struggles.
Against the dominant conceptions of human rights, I argue for an alternative democratic conception of human rights
which embraces the political significance of human rights within democratic politics. This conception of human rights
moves the debate about the praxis of human rights beyond the opposition between the naturalistic and political

conceptions of human rights that is prevalent in the mainstream philosophical literature on human rights.

KEYWORDS: Human rigbts; rjgbts struggles; poh’tical conception; naturalistic conception; democratic conception;
Claude Lefort, Jirgen Habermas; Rainer Forst.

Sine Bagatur
Erasmus University Rotterdam

I. Introduction™

The demand for basic human rights has historically played an important role in social and political
movements and continues to play an important role in contemporary political life. The labor movement,
civil rights movement, feminist movement and LGBT (lesbian, gay, bisexual and transgender) movement
have all won important political battles by framing their demands in terms of human rights. Their
emancipatory struggles attest to the efficacy of the language of human rights. The language of human rights,
especially after the end of the Cold War, has become the lingua franca of any legitimate resistance to
contemporary forms of exploitation and oppression. Once the appeal to rights establishes a firm ground
within the discourse of political legitimation (as is the case in modern democracies), there is room for their
continuous expansion and reformulation.’ At the same time, there are those who are skeptical of the
emancipatory power of ‘rights talk’. This skepticism is raised by both supporters and opponents of human
rights discourse. Supporters are concerned about the inflation and consequent debasement of human rights
language whereas opponents of rights discourse are critical of the whole framework of rights talk because
they believe it is individualistic or that it reflects and helps to sustain the existing forms of dominance.

This paper is a philosophical engagement with the praxis of human rights: it is about the ways in
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which the notion of human rights is used in real-life rights struggles. By real-life rights struggles I mean
political conflicts and contestations during which claims against the political and social order are expressed in
the currency of rights, both as a resource for critique (basic rights are violated) and as goals to be pursued
(everyone has those basic rights and they should be recognized). Everyday rights struggles are situations of
social conflict and contestation in which a claim for human rights protection is made, or an outcry is raised
that the rights of some people are violated. The participants in those rights struggles face the question of
what it means to claim that one has a particular set of rights. They also have to think about the efficacy of
rights talk for social change in their day-to-day political practice (perhaps implicitly and provisionally).
Whether it is a group of workers who lost their jobs, some local groups who are forcefully evicted from
their houses, farmers protesting against the construction of dams or hydroelectric power plants on rivers,
these people take the policies and conditions imposed on them by the political authorities to be illegitimate
and violating their basic rights (to work, to adequate housing, to water, to education, to health care, etc.)
and they protest against those policies. For the people participating in these rights struggles, the question
whether they have those rights is a question of a lived experience, a question asked in practical contexts or
situations. What does it mean that a person (or a group of people) is justified in claiming a right? This is the
first main question of this paper.

However, posing the question what people take it to be when they claim that they have a right in
their day-to-day political practice, raises a second question in view of the philosophical literature on human
rights. A standard classification in the human rights literature, at least in the analytic tradition, is to make a
distinction between the naturalistic and political conceptions of human rights. Adherents of the naturalistic
conception take the philosophical task to be providing an account of the nature, justification and content of
human rights as a part of the best available moral theory. Within the naturalistic approach the question of
‘whether there is a right to X?” is a question to be answered in theory by finding the right principles or
‘existence conditions’” of that right and thereby providing a theoretical justification of human rights norms.
Yet defenders of the political conception claim that this dominant interpretation of the philosophical task as
one of providing a justification of human rights norms is irrelevant to or even distortive of the human rights
practice. However by the practice of human rights, these theorists mostly refer to the place of human rights
within international law and doctrine rather than the practice of people involved in rights struggles.
Therefore the second main question of this paper is: can questions about the nature, content and
justification of human rights be taken in a different philosophical manner than the two dominant positions

such that it illuminates real-life rights struggles? And what difference does it make if we do so?

In this paper, I make a preliminary attempt to articulate an alternative theoretical framework that
expresses what it means when people in rights struggles claim that they have a right to X. For this aim, I
will provide a conception of human rights that a) accounts for the internal connection between democracy
and human rights and b) grounds human rights on a particular interpretation of Rainer Forst’s ‘the right to
justification’, namely interpreted as a negative right of resistance. By perceiving human rights and
democracy to be internally connected, this conception perceives human rights to be the outcome of political
struggle; people are authors as well as subjects of rights. Hence, it accounts for the political efficacy of
human rights. Moreover, according to this conception human rights have normative import; the moral
justification of human rights on ‘the right to justification’ provides us with normative criteria to judge
different rights struggles. As such, the political importance of human rights is taken into account without

thereby losing their moral authority.

The structure of the paper is as follows. In order to clarify the difference between the framework I
will defend and other conceptions, I begin with analyzing two main approaches to human rights and their
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main differences in section II. In discussing these points, my aim is to forge a synthesis, a middle-ground,
out of the controversy between the naturalistic and the political conceptions of human rights. This
alternative approach will be outlined in section IIl. Inspired by the analysis of human rights pursued by
Claude Lefort and Jiirgen Habermas I will argue that we need to take a democratic turn in our theorizing of
human rights which underlines their internal connection with democracy (Ill. i). I will also provide an
original reading of Rainer Forst’s right to justification as incorporating a negative right to resistance that
grounds human rights (IIl. ii). With these building blocks, a democratic turn in thinking about human rights
allows us to account for the political significance of human rights within democratic politics. It also moves
the debate on the praxis of human rights beyond the opposition between the naturalistic conception and
political conception that is prevalent in the analytic political philosophy of human rights. In section 1V, 1
conclude with some reflections on the difference this democratic turn makes in our understanding of
contemporary rights struggles.

II. Two conceptions of human rights

The main argument of this paper is that we need to take a democratic turn in our way of philosophical
thinking about human rights if our goal is to understand what the participants of social struggles do when
they claim a right and in what sense struggles for rights constitute a form of politics? However, we first
need to examine what we mean by the term ‘human rights’. Much of the philosophical literature in the
Anglo-American tradition endorses a perspective on human rights that depicts two stylized views. Can these
two dominant conceptions of human rights be helpful for understanding the actions and claims of those
groups who demand their human rights?3 Or should we move beyond those two conceptions? In order to
answer that question, we will now turn to a discussion of those two conceptions.

The two dominant philosophical conceptions of human rights are concerned with three main
questions: What are human rights? Which rights qualify as human rights? and How can human rights be justified? The
first question concerns the nature of rights, the second question concerns the content of rights whereas the
third question concerns the justification of human rights. Several philosophical accounts of human rights are
advanced, especially in the analytic tradition, each giving specific answers to the questions about the nature,
content and justification of human rights; each account also combines the moral, political and legal aspects
of human rights in a particular way (or gives priority to one or more of these aspects). Hence, given the
diversity of the aspects of and questions about human rights, there is no straightforward way to classify the
philosophical views of human rights. Nevertheless, two approaches are often perceived to be dominant in
the contemporary analytic political philosophy of human rights, and it is generally believed that they are
opposing and mutually exclusive views. There is, on the one hand, the conception which is identified as the
‘traditional’, ‘humanist’ or ‘naturalistic’ conception of human rights. On the other hand there is the

‘political’, ‘practical” or ‘institutional’ conception.4

According to the naturalistic perspective, human rights are pre-institutional claims that all
individuals have against all other individuals by virtue of being human. This view emphasizes the moral
aspect of human rights in the sense that human rights are (a subset of) moral rights articulating particularly
weighty moral concerns, especially those valuable goods or interests that all human beings have.” Two
elements form the core of the naturalistic view. First, in contrast to positive rights, human rights are not
contingent on existing laws and social practices. The second element that forms the core of the naturalistic
view of human rights is the idea that the grounds for making a right-claim inhere somehow in each person’s

. 6
nature or status as a human belng.
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There are different versions of the naturalistic conception including Griffin’s account of normative
agency, Hart’s account of freedom or the conception of basic interests by Finnis.” Yet the literature is
unclear on what exactly counts as a naturalistic conception. Charles Beitz, one of the prominent critics of
the naturalistic conception of human rights, acknowledges this point by saying that there is not an
unambiguous target of the naturalistic conception because i) the idea of natural rights has a long history and
has changed over time, and ii) there are different interpretations of the sense in which natural rights may be
said to be ‘natural’.’

One specific theory of human rights which is almost without exception counted as a contemporary
version of the naturalistic conception is Griffin’s personhood or agency account of human rights which
conceptualizes human rights as protections of our human standing or our personhood.9 Griffin himself
refers to his account as naturalistic in the sense of an expansive naturalism which has a wider interpretation
of the notion of ‘nature’ which “includes both features such as basic human interests and also events such as
their being met or not met”. ' While we should acknowledge the differences between particular versions of
the natural conception of human rights, when defenders of the political conception refer to a very wide
range of human rights theories as naturalistic, they refer to the views that offer an understanding of the
nature of human rights conceived independently of institutional structures and their embodiment in

. . . 11
international practice.

The purportedly alternative political conception of human rights, on the other hand, takes the
nature of human rights to be “claims that individuals have against certain institutional structures, in
particular modern states, in virtue of interests they have in contexts that include them”."” The political
conception stresses the political-legal aspect of human rights and it starts from the role human rights play in
international doctrine and practice.

The paradigmatic case of a political conception is John Rawls’s account of human rights and most
versions of the political view adopt Rawls’s formulation of the main role human rights play in international
legal and political practice. In his Law of Peoples, Rawls criticizes grounding the idea of human rights on “a
theological, philosophical or moral conception of the nature of the human person”. " Instead he argues, one
should start from the role human rights play in the Law of Peoples — a set of principles and norms (including
human rights) of international law and practice that well-ordered people (both liberal as well as non-liberal
but decent societies) can accept as the standard for regulating their behavior toward one another.'* For
Rawls, the role of human rights is that their violation brings sovereignty’s legitimacy into question and
justifies an intervention. Because of the fact of the “reasonable pluralism” of peoples, Rawls suggests that
there is not a single normative ground for a conception of human rights, but there are liberal grounds for
liberal conceptions of human rights and other grounds for other COHCCptiOHS.ls Moreover, since human
rights specify limits to a regime’s internal autonomy, the list of human rights as part of an account of a law
of peoples for an international order must be constructed minimally. Rawls restricts human rights to a list
of a few fundamental rights: “the right to life (to the means of subsistence and security); to liberty (to
freedom from slavery, serfdom, and forced occupation, and to a sufficient measure of liberty of conscience
to ensure freedom of religion and thought); to property (personal property); and to formal equality as
expressed by the rules of natural justice (that is, that similar cases be treated similarly)”."

Despite the fact that Rawls’s restriction of the function and content of human rights are criticized,
the basic insight implicit in Rawls’s thought has been utilized in recent developments of the political
conception of human rights. This insight is that we might frame our understanding of the nature and content
of the idea of human rights by identifying the role this idea plays in the public reason of international
society. Following Rawls, for example, Charles Beitz defends a ‘practical’ conception of human rights
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against ‘naturalistic’ ones. His approach tries to grasp the concept of a human right by starting from the
functional role of human rights in international discourse and practice. ' Beitz follows Rawls in defining the
function of human rights as the justifying grounds of interference by the international community in the
internal affairs of states although he takes a broad view of the forms that such interference may take.'®
Similarly, Joseph Raz argues for a political account of human rights which takes human rights to be rights
whose violation provides a reason for taking an action against the violators in the international realm. "

Thus, the two major conceptions of human rights can be summarized as follows. Under the
naturalistic conception, human rights are pre-institutional claims/entitlements that all individuals have against
other individuals in virtue of moral rights/interests/values characteristic of their common humanity, while
under the political conception, human rights are claims/entitlements that individuals have against certain
institutional structures, in particular modern states, in virtue of interests/values they have in contexts that
include them.

What is the implication of these conceptions of human rights with respect to contemporary rights
struggles? Are the people in rights struggles justified in speaking of a human right to work, to housing, to
education, to natural resources, etc.? The route taken by the naturalistic conception in order to answer this
question is to develop a philosophical account of human rights with ground, justification and content of
human rights and then compare it with the main human rights documents. First, a basis or ground which
delineates the important features of human beings is identified.” Then, in a second step, this basis leads to a
list of human rights. For instance, after developing his personhood account of human rights, Griffin
describes the three highest-level rights: to autonomy, liberty and minimum provision.21 In a further step, he
reflects on the discrepancies between the lower-level human rights that emerge from his philosophical
account and the lists derived from the main declarations in international law. He checks the items in major
international documents to identify the acceptable, unacceptable and debatable items on these documents seen
through the lens of his personhood account.” Different versions of the naturalistic conception can arrive at
different lists of human rights and a right (such as a right to work) can be denied as a human right by one
account (i.e. Griffin’s personhood account) whereas it is accepted as a human right by another version of

the naturalistic conception (i.e. Tasioulas’s pluralist account).

This assessment of specific rights claims by the naturalistic conception can be perceived as what
Raymond Geuss calls “the ethics-first reading” of the slogan “politics is applied ethics”’.” According to this
view, we should start studying politics by first trying to get to what is sometimes called the “ideal theory” of
ethics and historically invariant general principles (such as human beings are rational, they seek pleasure and
avoid pain, the principle of utility, the categorical imperative, etc.). Then, in a second step, one can apply
that ideal theory to the action of political agents. One can also derive judgments about how political actors
should behave from the theory. According to this view, “pure” ethics as an ideal theory comes first. Then
comes applied ethics and politics is a kind of applied ethics.” When the naturalistic conceptions assess
whether a specific rights claim is a genuine human right, it is putting into practice this ‘ethics first’ view of
politics. According to this perception of politics, the realm of politics is subordinated to ethics; politics is
the application of abstract moral or ethical principles (principles of right in this case) to specific contexts.
Whether the people in rights struggles are justified in demanding a human right to X is a matter of
theoretical resolution; whether there is a human right to X is a matter to be decided by the best available
moral theory. The practice or actions of political agents enter into the picture, at best, as a matter of
application of moral principles to specific contexts.

The defenders of the political conception object to the naturalistic conception’s subsuming the
political aspect of human rights to their moral aspect. Beitz and Raz, for example, argue that the idea that all
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human beings at all times and places have human rights seems to be timeless. If we look at some of the human
rights currently recognized by international practice such as the right to education or the right to social
security, these rights presuppose certain social structures and practices and they play a role in a certain
range of societies. Therefore, they claim, that it does not make much sense to say that all human beings — at
all times and places — have them.” Raz also objects to the naturalistic theories of human rights (like those of
Griffin and Gewirth) for not giving a convincing argument why human rights practice should confirm their
theories: “There is no point in criticizing current human rights practice on the ground that it does not fit the
traditional human rights ethical doctrine. Why should it?”*

In short, proponents of the political conception argue that the discourse of human rights makes
sense only if one considers the historical contexts and social practices in which they are embedded or to
which they refer. However, although in the political approach the emphasis shifts from the ‘essentially
human’, or an adherence to ‘human nature’, to the ‘practice’, what is perceived as the relevant practice of
human rights is their setting the standards of legitimate sovereignty in the international arena and law.
According to this conception, human rights are political in the sense of having a role of setting standards to
interstate relations and international politics. In my view, perceiving human rights in this sense of political is
misleading, for at least two reasons, for an appropriate understanding of the contemporary political
significance of human rights. Firstly, without doubt, human rights serve as an important standard and
foreign policy tool in international relations and law with a well-developed institutional system of treaties
and basic mechanisms for the international protection of human rights. However, the focus on the role of
human rights as setting limits to sovereignty and standards for legitimate intervention misses the intra-
national purpose of human rights, namely their role in setting standards of internal political legitimacy.27
Most versions of the political conception, for instance, deny that there is a human right to democracy.28 In
this sense they perceive the role of human rights to be mainly putting constraints on the power relations
between states and are inter-state relations centric. They ignore or downplay the role of human rights in
establishing internal legitimation of political systems as well as their putting constraints on the power
relations in the processes of state and policies formation. This is especially important for understanding real-
life rights struggles because for the participants in these struggles, the primary perspective of human rights
is from inside; human rights provide reasons for demanding the power to be involved in the arrangement of

the social and political contexts they are concerned with.

Secondly, the attempt of proponents of the political conception to tilt the balance from the moral
towards the political might result in being “political in the wrong sense”: a mere modus vivendi.” This is
because, if international practice is believed to provide its own justification, this would risk resulting in a
problematic form of conventionalism.” The consequence of such reasoning would be that human rights are
not grounded in a fundamental moral concern but depend on the contingencies of the current system of
international relations.’' This would mean sacrificing the critical function of human rights which is that they

serve as a normative referent for objecting to and transforrning existing unjust social formations.

These two concerns suggest that the naturalistic conception and the political conception of human
rights each have an important advantage over the other conception. The crucial question therefore
becomes: is it possible to develop a conception of human rights that succeeds in uniting the strengths of the
naturalistic and the political conception while avoiding their weaknesses? In other words, is it possible to
find a middle ground between politics as ‘applied ethics’ on the one end and politics as ‘existing practice” on
the other?

III. Toward a democratic conception of human rights
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The two dominant ways of conceptualizing human rights do not properly account for the political
significance of human rights as they slide into either pole of human rights as ‘pure’ moral principles or
human rights as contingent standards of real politics. As much as they are a moral idea, human rights are
also sites of political practice. In order to integrate both the moral and political aspect of human rights
within a single conception of human rights, we need to take a democratic turn in our philosophical thinking
on human rights. The democratic perspective on human rights that I want to put forward, has two main
building blocks. First, it conceives an internal connection between democratic legitimacy and human rights.
Second, it grounds human rights on the principle of justification — read as a principle of resistance. In the
following, I will examine these two building blocks in turn.

i. The internal connection between democracy and human rights

As I mentioned before, some prominent versions of the political conception of human rights do not
count democratic rights as human righ‘cs.32 Democratic rights are not included in Rawls’s list of human
rights (as part of a law of peoples). Similarly, Joshua Cohen makes a distinction between rights implied by
justice and human rights and then he argues that there is not a human right to democracy.” However, it is
not necessarily the case that only political conceptions deny the right to democracy to be a human right. For
instance, Griffin, the prominent example of a naturalist theorist, also claims that it is unlikely that there is a
human right to democracy.*

In the Universal Declaration, democratic participation is in fact recognized as one of the human
rights, whether in the less explicit form that it takes in Article 21 of the Declaration of Human Rights or in
its fuller formulation in Article 25 of the International Covenant on Civil and Political Rights, although
neither article uses the term ‘democracy’ itself. Article 21 of the Declaration approaches a conception of
democratic political participation by stating that:

1. Everyone has the right to take part in the government of his country, directly or through freely
chosen representatives.

2. Everyone has the right of equal access to public service in his country.

3. The will of the people shall be the basis of the authority of government; this will shall be
expressed in periodic and genuine elections which shall be by universal and equal suffrage and

shall be held by secret vote or by equivalent free voting procedures.

What is important for my purposes here is to go beyond the truism that democracy is one of the
human rights or the question of whether (liberal) democracies are the most effective means of securing
human rights. Instead, I aim to examine the conceptual relation between democracy and human rights.35 Is it
possible to develop a conception that accounts for the political role of human rights as an interior criterion

of legitimacy without thereby 1osing their moral importance?

An analysis of the conceptual link between democracy and human rights, formulated variously as
‘co-originality’, ‘equiprimordiality’, and ‘mutual constitution’, has been pursued by different philosophical
traditions. The basic insight that connects law and popular sovereignty, namely the idea that if people are
subjects of the law (i.e. if the law binds them) they must also be the makers of it is closely associated with
classical and contemporary republican positions. In The Social Contract, Rousseau persuasively defended that
political legitimacy rests on the will of the people. However, Rousseau also maintained that there must be
some constraints on democratic decisions. It was Jiirgen Habermas in the contemporary republican
(Kantian) tradition, who argued for a reconciliation between the principle of (democratic) republicanism —
the public autonomy of citizens — and the liberties of private individuals, between popular sovereignty and
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human rights.36 In Between Facts and Norms, Habermas pursues an analysis of the “co-originality of rights and
democracy”.”” In this work, he employs the discourse principle within the context of morality and law. He
tries to solve the age-old tension between subjective rights (rights enjoyed by the citizens) and objective law
(the law as the command of the sovereign) by using the discourse concept of law. He grounds the system of
rights with the help of the discourse principle. Sparing the details of Habermas’s historical analysis of the co-
originality of human rights and popular sovereignty in constitutional democracies, I will here examine his
argument that, at a conceptual level, subjective rights emerge co-originally with objective law.

Drawing attention to “the intersubjective character of rights”, Habermas emphasizes that rights are
not things possessed by atomistic and estranged individuals but elements of the legal order constituted by
collaboration among subjects who mutually recognize one another with their reciprocally related rights and

duties.*®

More specifically, Habermas claims that the “system of rights” can be developed by the
“interpretation of the discourse principle and the legal form” — this interpretation is understood as a “logical
genesis of rights” by Habermas.” The legal form states that the function of law is to permit legal subjects the
right to pursue their ends in a legally defined manner, free from interference. The discourse principle states
that “just those action norms are valid to which all possibly affected persons could agree as participants in
rational discourse”.” According to the discourse-theoretic justification of Habermas, this genesis of rights
occurs in two-stages: The first level involves a philosophical deduction of basic categories of rights from the
functional concept of modern law (legal form) and the normative idea of rational justification (the discourse
principle), thus securing the minimal liberal requirement (the rule of law in which rights apply to everyone
equally).” The second level involves the political process of turning (or interpreting) these abstract
principles of right into a system of rights in accordance with the principle of democracy. In other words, the
discourse principle is transformed into a principle of democracy; human rights are the legal manifestation of
the communicative conditions for reasonable political will-formation.*

A comparable analysis of the internal link between rights and democracy has also been pursued by
Claude Lefort. In an original interpretation of Marx’s critique of rights, Lefort suggests that Marx himself is
“captivated by the bourgeois ideology of the rights of man” which he criticized.* Lefort argues that Marx is
at fault in confusing the ideological dimension of rights with the idea of rights, or in his terminology with
the “symbolic dimension of rights”. Marx was rightly pointing out the ideological function of rights-talk in
transposing and disguising the relations of domination and exploitation. However he ignored its symbolic
dimension. From the moment the rights of man are posited as the ultimate reference, Lefort argues, the
language of rights (and with it a certain abstract and indeterminate conception of man as the bearer of
rights) has become a constitutive element of political society. They bear an internal and indissoluble relation
to a conception of democracy. In fact, they are “one of the generative principles of democracy”.*

Moreover, and most important for our purposes here, the struggle for human rights makes a new
relation to politics possible. Lefort, emphasizes that once rights are ‘declared’, they belong to the sphere of
the political and provide a critical principle for their constant reformulation and introduction of new rights.
For Lefort, democracy and rights mutually suppose one another in a way that the relation between the
universal (the abstract idea of human rights) and the particular (particular needs, demands, identities) are
open to continuous contestation, revision and reformulation.

[T]he democratic state . . .tests out rights which have not yet been incorporated in
it, it is the theatre of a contestation, whose object cannot be reduced to the
preservation of a tacitly established pact but which takes form in centres that
power cannot entirely master. From the legal recognition of strikes or trade
unions, to rights relative to work or to social security, there has developed on the
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basis of the rights of man a whole history that transgresses the boundaries with
which the state claimed to define itself, a history that remains open.45

Discourse-theoretic approaches to human rights are special in connecting the legitimacy of human
rights to democratic deliberation and consensus.*® The basic insight of the discourse theory of rights is that
principles and norms (including principles of rights and duties) can claim validity only if they are the
outcome of a rational discourse in which all possibly affected persons participate equally. In this sense,
democracy and human rights are internally connected; democratic participation is not perceived as a
separate right, but rather as an (institutionalized) procedure in the construction of rights in the first place.
In contrast, the interpretation of rights by Lefort suggests a more dynamic relation between rights and
democracy; struggles for rights are constitutive of democratic politics understood as an open-ended
process.

This conceptual link between democracy and human rights, which I call the internal link between
democracy and human rights, is one of the building blocks of the conception of human rights which I argue for.
This is because making the connection between human rights and democracy allows incorporating a
principle or procedure that accounts for right-holders not only being subjects but also authors of rights. I
label this conception of human rights as democratic to refer to this internal connection between popular
sovereignty and human rights. This means that a principle and procedure of collective decision making is
incorporated at the center of the justification of human rights. As I will explain in more detail in the next
section, a democratic justification of a human rights norm means that it has the general and reciprocal
consent of those who are influenced by the norm. So construed, the specific meaning and force of human
rights is perceived to be the outcome of a political struggle. Moreover, to the extent that the principle of
justification on which human rights is grounded includes a veto right —against basic norms, arrangements,
or structures that cannot be justified reciprocally and generally“—democracy is understood as involving
not only consensus and agreement but also conflict and contestation. Hence, the term democratic also
signifies that the authorship of rights claims is an open process of continuous contestation, transformation
and revision rather than a closed system of principles and procedures.48 I will examine the right to

justification in the section below.
ii. The right to justification

As I mentioned in the previous section, the naturalistic conception of human rights subordinates the
political aspect of human rights to their ‘moral nature’ whereas the political conception emphasizes the
political practice of human rights at the cost of not accounting for their moral significance. And, I claimed
that we should take a democratic turn in our thinking on human rights and take a balanced view of the
moral and political significance of human rights. The analyses by Lefort and Habermas of the internal
determination of democracy and human rights provide us with the means of understanding the significance
of human rights within democratic politics. There is also the classic problem of accounting for both the
moral and political aspects of human rights: human rights norms need to be endorsed by the relevant
political communities, and at the same time give a moral-critical scrutiny of that community. The recent
conception of human rights provided by Rainer Forst is a promising case in this sense because it integrates
the moral and political aspects of human rights in a systematic way.49 I shall therefore discuss Forst’s
conception of human rights below. First, I will examine his idea of ‘the right to justification” and spell out
the differences between a democratic conception grounded on the right to justification and the naturalistic
and political approaches. Then, I will offer an interpretation of the principle of justification as incorporating
a principle of resistance to unjust structures and rights violations.
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Forst has pursued what he calls a ‘constructivist’ conception of human rights and he has provided a
reflexive argument for the justification of human rights based on the right to justi jcation.” The moral basis
for human rights, as Forst reconstructs it, is “the respect for the human person as an autonomous agent who
possesses a right to justification, that is, a right to be recognized as an agent who can demand acceptable
reasons for any action that claims to be morally justified and for any social or political structure or law that

claims to be binding upon him or her.”!

This means that one claim, namely, human beings’ claim to be
respected as autonomous agents who have a right not to be subjected to actions and institutional norms that
cannot be adequately justified to them, underlies all human rights.52 Forst argues that the right to justification
and the criteria of reciprocity and generality serve as the basis for the moral construction of a conception of
human rights. Human rights are seen as the result of an intersubjective, discursive construction of rights
claims that cannot be reciprocally and generally denied between persons who respect one another’s right to
justification. According to Forst’s view the ground of human rights is this moral recognition of the other as
having a right to justification and that kind of recognition is an imperative of moral practical reason. >
Without being able to do justice to the complex and systematic argument for a constructivist
conception of human rights Forst has provided, I propose the following reconstruction and interpretation of

Forst’s account:

First, a constructivist conception provides a justification. Rather than leaving the moral grounding of
human rights open, the constructivist conception provides a justification of human rights. Moreover, in
contrast to the political conception of human rights which is “political in the wrong way” (in the sense of a
mere modus vivendi or practice that justifies itself), the constructivist account provides a moral justification of
human rights.

Second, a constructivist conception provides a moral (not an ethical) justification of human rights. Similar
to Griffin’s account, a notion of normative agency lies at the center of the idea of human rights in Forst’s
account. However Forst’s notion of normative agency differs from Griffin’s in the sense that it is a
deontological notion rather than a teleological one. In other words, a notion of personal agency is morally
important for human rights not because of its contribution to the good life but independently of that. The
normative notion of agency or personhood that lies at the center of the idea of human rights, Forst argues
“is one of an agent as a reason-giving and reason-deserving being — that is, a being who not only has the
ability to offer and receive reasons but has a basic right to justification.””*

Third, and most important for our purposes here, unlike the political conception, the constructivist
conception accounts for the political significance of human rights without ignoring their moral importance
as well as their role as standards of internal political legitimacy. As mentioned before, Rawls’s refraining
from a justification of human rights was deliberate in order not to be susceptible to the ethnocentrism
charge. Given the fact of reasonable pluralism, grounding human rights on a religious and comprehensive
worldview would not be acceptable to people holding different comprehensive worldviews. However, in
order to avoid the ethnocentrism charge, the political conception has left the justification of human rights
open and reduced human rights to a minimum list. As such human rights have been reduced to a foreign
policy tool for liberal societies. Forst argues that by focusing on the role of human rights as setting limits to
sovereignty and standards for legitimate intervention is misleading as it misses the intranational purpose of
human rights, namely their role in setting standards of internal political legitimacy. He states: “one must be
careful not to assume the role of an international lawyer or judge who presides over certain cases of human
rights violations and who at the same time wields global executive power.”55 Rather, he argues, the primary
perspective of human rights is from inside; human rights provide reasons for arranging a social and political

structure in the right way; they do not provide concrete specifications for the arrangements of a society.
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Even the views labelled as political tend to neglect that the primary perspective of human rights is from the
inside, about the conditions and grounding of the internal legitimacy of a social and political structure rather
than the perspective of an outsider who observes a political structure and asks whether there are grounds
for intervention (as Beitz and Raz argue).

Finally, a negative reading of Forst’s principle of justification as a veto right (as a right of resistance)
captures the political and social meaning of human rights as standing against older and modern forms of
oppression and social exclusion. Habermas’s discourse principle is mainly a principle of consent; it
emphasizes the consent of those affected to the norms and actions. Forst’s principle of justification
incorporates dissent, the right to justification accords to each moral person “a veto right against basic norms,
arrangements, or structures that cannot be justified reciprocally and generally to him or her”.” Grounding
human rights on the right to justification incorporating this veto right (or a right to resistance) captures the
political and social meaning of human rights as standing against older and modern forms of oppression and
social exclusion. The moral point of human rights does not only lie in the protection of normative agency
but also in expressing our normative agency and autonomy in a practical sense as norm-givers. The right to
justification is a right to ‘count’ socially and politically, to be authors as well as subjects of rights.

A democratic conception of human right has these two building blocks: a conceptualization of the
internal connection between human rights and popular sovereignty and the grounding of human rights on
the principle of justification incorporating a right to resistance. Conceptualized as such, the democratic
perspective is distinct from the naturalistic positions to the extent that it does not ground human rights on a
substantive notion of the good such as Griffin’s approach. The intersubjective procedure of justification of
human rights similar to discourse theoretic approaches, incorporates a political principle — that human
rights are a matter of collective will formation — into the normative core of the conception. As such, the
democratic conception does not over-moralize or over-politicize human rights, emphasizing one aspect
(moral or political) while neglecting the other.

According to the democratic conception, the moral and political aspects of human rights are not
alternative conceptions but elements constituting one conception of human rights. In fact, Forst argues that
with respect to human rights we should make a distinction between moral constructivism and political
constructivism. The former refers to the level on which “a general conception of rights that no individual or
state can legitimately withhold from others is justified”.57 Political constructivism refers to the justification
and establishment of a just basic structure for a particular political community.58 Both are forms of
discursive constructivism which means that every content of human rights needs to be justified discursively
in contrast to ‘deriving’ rights from the basic right to justification. Moreover, moral constructivism is a part

of, rather than a theoretical alternative to, political constructivism. As Forst states:

The main reason why moral constructivism must be accompanied by and
integrated with political constructivism is that, since moral construction can only
lead to a very general list of rights ... these rights can only be concretely justified,
interpreted, institutionalized, and realized in social contexts, that is to say, only
within a legally constituted political order. The very rights that moral persons can
claim and justify as moral rights they must also be able to claim and justify as
citizens of a particular political community, which depends on their social goals.
The demand for human rights arises in concrete social constellations, and it is
here where that demand must primarily be heard and justified and where the
rights must be granted and guaranteed as legally binding. The idea that there are
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two separate procedures for construction is thus itself an abstraction: moral

justification is —in a normative-formal sense —the core of political justification.

In this sense, the democratic conception does not defend a ‘pure’ moral approach ignoring that the demand
for human rights arises in concrete social constellations and in fact mainly as a negative claim in the sense of
a condemnation of a social state of affairs as an instance of injustice and violation of rights. By perceiving
human rights and democracy to be internally connected and grounded on the right to justification, the
democratic conception accounts for the political efficacy of human rights as well as their moral authority.

V. Concluding remarks: human rights as struggle concepts

In order not to deprive ourselves of the means to understand the relation of the struggle for human
rights to politics, we should not constrict their political role to setting standards for legitimate intervention
in the realm of international relations. Neither should we tilt to the opposite pole and constrict human
rights to the sole domain of morality by anchoring human rights in the moral importance attached to the
human individual. Instead, we should develop the means of understanding their ‘symbolic dimension’, their
being ‘struggle concepts’ articulating demands against extant relations of power and domination as well as
demands whose aim is the inscription of new rights.

As I mentioned at the beginning, many contemporary social movements attest to the political
efficacy of human rights. One specific example is the residents of slum houses in Dikmen Valley in Ankara
(Turkey) who have been resisting the demolition of their houses following an urban transformation project.
They make a clear rights claim by calling their struggle ‘a housing rights struggle’60 and despite the heavy-
handed intervention by the authorities, they have been resisting their eviction from their neighborhood for
more than seven years now. In my conversations with some participants in these struggles, they told me, in
response to my question whether there were any limitations to the rights framework (legalistic,
individualist, etc.), that they perceive law as one leg of their struggle, the other being the public sphere.
They claimed that law is in the making of continuous contestation and struggle, so they cannot afford
refraining from attesting the political significance of rights.61 Moreover, their justification for their demand
(“we just want that our right to housing is recognized and that our right to a house in order to have a human
life is respected”) attests a moral demand of recognition of their dignity. As Forst argues, participants in
struggles for rights “may have no abstract or philosophical idea of what it means to be a “human being,” but
in protesting they believe that there is at least one fundamental moral demand that no culture or society may
reject: the unconditional claim to be respected as someone who deserves to be given justifying reasons for
the actions, rules, or structures to which he or she is subject”.”’ Hence, there is a “deep normative
grammar” of social protests and struggles in which concrete demands for justification are associated with the

language of rights.

In order to understand the significance of rights in contemporary politics we need to take a
democratic turn that embraces the social and political point of human rights as struggle concepts. This point
is ignored by the naturalistic and political views of human rights. Human rights are not simply means to
achieve or enjoy certain goods. Nor are they primarily means to evaluate social structures in the
international arena from the outside. Rather it “provides a language that can be spoken in many languages,
but it is the language of emancipation. When we think about human rights, the proper perspective is the
one in tune with that of the participants in social struggles”.64 Such a perspective we should take in thinking
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about human rights.
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